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The Arbitration of Corporate Disputes
in Limited Liability Companies
Stefan Weber/Ewald Oberhammer

i. Introduction

The resolution of corporate disputes in Austrian companies with limited lia-
bility (LLCs) has traditionally been an important area of arbitration. Arbitration
clauses can be found in the articles of association of many LLCs'). The main
reasons?) for arbitration are

e the confidentiality of the arbitral proceedings,

o the experience of the arbitrators, and

e the enforcement of arbitral awards based on the New York Convention?) in
cases with shareholder or assets in states outside the scope of the Brussels

Regime?).

Accordingto § 582 (1) of the ACCP?), “any pecuniary claim, within the juris-
diction of the courts of law may be made the subject of an arbitration
agreement?)”. As company law disputes are always a matter of economic interest,

1) Even though arbitration clauses in a number of article of associations may not cover
disputes on shareholders’ resolutions in a proper way.

2) Other reasons include the participation of the parties in the appointment of the
arbitrators, and the relative quickness of arbitral proceedings due to there being only one
level of jurisdiction. Awards, however, may be challenged in Austrian courts (three instances).

3y UN-Convention on the Recognition and Enforcement of Foreign Arbitral Awards,
BGBI 1961/200; see, e.g., ALBERT JAN VAN DEN BERG (Ep.), 50 YEARS OF THE New York CONVENTION
(2009).

4) The “Brussels Regime” consists of the Council Regulation (EC) No. 44/2001 of 22
December 2000 on jurisdiction and the recognition and enforcement of judgments in civil
and commercial matters (Brussels I Regulation, O] L 12, 16. 1. 2001, 1--23), the Convention of
16 September 1988 on jurisdiction and the enforcement of judgments in civil and commer-
cial matters (Lugano Convention I), and the Convention (of 30 October 2007) on Jurisdic-
tion, the Recogniction and Enforcement of Judgments in Civil and Commercial Matters
(Lugano Convention IT) and governs the recognition and enforcement of foreign judgments;
see DietMar CzERNICH, STEFAN TIEFENTHALER & GEORG KODEK, EUROPAISCHES (GERICHTSSTANDS- UND
VoLLSTRECKUNGSRECHT (3rd ed. 2009). '

5) Austrian Code of Civil Procedure ( Zivilprozessordnung - ACCP). ‘

6) See Christian Hausmaninger in FIANS W. FascHing & AnDreas Konecny (2nd ed.
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they are arbitrable’). The arbitrability of corporate disputes, including the
voidance of shareholders’ resolutions (Anfechtungsstreitigkeiten) pursuant to §§
41ff of the LLC Act®), in general, is recognized by case law®). Further recognized is
the arbitrability of disputes regarding information and inspection rights'?) as well
as other minority rights, such as the appointment of expert auditors''). Claims re-
garding payment of initial contributions (§ 10 of the LLC Act) are arbitrable
under the new law, even though the Austrian Supreme Court denied arbitrability
based on § 577 (1) of the ACCP (pre-2006 amendment).*?)

On the other hand, the arbitration of corporate disputes in limited liability
companies has not been without legal challenges. Such legal challenges include:

2007), KOMMENTAR zU DEN ZIVILPROZESSGESETZEN I1V/2 §§ 577 et seq: GEROLD ZEILER, SCHIEDSVER-
FAHREN (2006).

7y Since 2006, it is irrelevant, whether or not and to what extent company law disputes
are capable of settlement; see e.g. Christian Hausmaninger, supra note 6, § 582 ZPO annot. 19
et seq.: GEROLD ZEILER, supra note 6, § 582 ZPO; Andreas Reiner, Schiedsverfahren und
Gesellschaftsrecht, GesRZ 2007, 151 at 152.

8y Act on Companies with Limited Liability (GmbHG), see, e.g, Hans-Grorc
KoppeNsTEINER & FrIEDRICH RUFFLER, GMBHG-KoMMENTAR (3rd ed.).

%) OGH (Austrian Supreme Court), docket no. 2 Ob 276/50, in SZ 23/184 (Austrla);
OGH (Austrian Supreme Court), docket no. 7 Ob 221/98w, in RAW 1999, 206 (Austria);
OGH (Austrian Supreme Court), docket no. 4 Ob 37/01x, in RIS Justiz RS0045318 (Austria);
OGH (Austrian Supreme Court), 29 June 2006, docket no. 6 Ob 145/06a (Austria). The legal
views are predominantly pro: Andreas Reiner, supra note 7, 152, Max GeLus & EricH FeiL,
GmeH-Geserz (7th ed.), § 41 annot. 13, Karl Hempel, Zur Schiedsfiihigkeit von Rechtsstreitig-
keiten itber Beschlussméngel in der GmbH, in Liser amicorum Hemz Krejcr, 1769 at 1780; con:
Hans-GEORG KoPPENSTEINER & FRIEDRICH RUFELER, supra note 8, § 42 annot. 6; Rudolf Strasser in
PeTeR JABORNEGG & RUDOLF STRASSER, AKTG (4th ed.) § 197 annot. 4; differentiating: Wilfried
Thoni, Zur Schiedsfahigkeit des GmbH-rechtlichen Anfechtungsstreits, WBl 1994, 298. The
arbitrability of corporate disputes is not affected by the statement in legislative materials (RV
1158 BlgNR XXII.GP, 9) that “with the expansion of arbitrability to pecuniary claims, there is
still no conclusion on the arbitrability of company law because it depends on to what extent
the arbitral decision has a constitutive effect on third parties (Dritten gegeniiber rechtsge-
staltend wirken kann)”; see Andreas Reiner, supra note 7, at 152, OGH (Austrian Supreme
Court)}, 25 January 1995, docket no. 3 Ob 543/94, in JBl 1995, 596 (Austria).

10y OGH (Austrian Supreme Court), docket no. 6 Ob 16/84, in SZ 57/136 (Austria)
concerning partnerships (Kommanditgesellschaften); see under German law OLG Hamm7. 3.
2000, NZG 2000, 1182.

11} Andreas Reiner, supra note 7, 151, Hans-GEorRG KOPPENSTEINER, supra note 6, § 42
annot. 6.

12 OGH (Austrian Supreme Court), docket no. 7 Ob 548/93, in WBI 1993, 404 (Aus-
tria). Based on § 577 (1) of the ACCP (pre-2006 amendment), the court reasoned that the
obligation for the payment of the capital contribution (i) derives from mandatory corporate
law and (ii) is not capable of settlement. Pursuant to § 582 (1) of the ACCP (post-2006
amendment), any pecuniary claim within the jurisdiction of courts may be governed by an
arbitration agreement. It is therefore irrelevant, pursuant to the new law, whether or notand
to what extent company law disputes are capable of settlement. Thus, the OGH judgment is
not a precedent anymore. Con: Andreas Reiner, supranote 7, 151; the legal views were incon-
sistent, con: Hans-GEORG KOPPENSTEINER, supra note 9, § 10 annot. 2a and § 63 annot. 4; pro:
JoHanNEs REicH-Ronrwic, GMBH-REecHT (2nd ed.}, annot. 1/60.
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e private persons being shareholders in a LLC considered consumers,
o corporate disputes with legal effect on all shareholders,
e corporate disputes with non-shareholders having an interest in the result of
the proceedings,
s the entry of new shareholders in an LLC,
e the inclusion of a new arbitration clause in existing articles of association,
e the deletion of an arbitration clause in articles of association, and
» the adjustment of an arbitration clause in articles of association.
Some of these matters have been clarified, some issues are still controversial.
The discussions center on different aspects of § 581 (2) of the ACCP pursuant to
which the provisions of the ACCP on arbitral proceedings “shall also apply analo-
gously to arbitral tribunals that, in a legally valid manner, are ordered ... by arti-
cles of association.” (“sind auch auf Schiedsgerichte sinngemdifS anzuwenden, die in
gesetzlich zuldssiger Weise ... durch Statuten angeordnet werden”)'?). Significantly,
the wording of § 581 (2) of the ACCP does not use the term “arbitration agree-
ment” or “arbitration clause™
The misconception that arbitration clauses are “burdens” on the company or

on the individual shareholders should be avoided. On the contrary, Austrian

courts are not in the position to provide effective legal protection for companies
which have assets or the shareholders of which are residents or have assets in
countries where Austrian judgements are not but arbitral awards are recognized.
Effective legal protection in such situations is only ensured through arbitration.

I[I. Private Persons as Consumer-Shareholders

Pursuant to $ 617 (1) of the ACCP (ZPO) arbitration agreements between
an entrepreneur and a consumer may only be validly concluded for disputes
which have already arisen'?).§ 617 (2)—(7) of the ACCP (ZPO) regulate protective
provisions for the benefit of the consumer in further detail’?). Pursuantto § 1 (2)
and § 1 (1) 2 of the Consumer Protection Act (KSchG), any person who does not
engage in a self-employed business activity with a permanent structure, is a con-
sumer; (Austrian) corporations are always entrepreneurs'®).

1) §582 (2) last sentence of the ACCP contains a caveat {“Legal provisions outside this
chapter according to which disputes may not, or may only under certain circumstances, be
made subject to arbitral proceedings, remain unaffected hereby”). Apparently, there are no
such exceptions in the area of company law. ‘

14y See Bernd Terlitzka & Martin Weber, Zur Schiedsféhigkeit gesellschafisrechilicher
Streitigkeiten nach dem SchiedsRAG 2006, OJZ 2008/2, 1, 5 et seq.: Veit Ohlberger, Sind
Schiedsklauseln in GmbH-Gesellschaftsvertriigen noch mdglich?, ecolex 2008, 51; Andreas
Reiner, supra note 7, 151 at 164 et seq,

13) Andreas Reiner, supra note 7, 151 at 164 et seq.: Christian Hausmaninger, supra
note 6, $ 617 ZPO annot. 19 et seq.: GEROLD ZEILER, supra note 6, $ 617 ZPO.

16} See for Austrian corporations BRIGITTA LURGER & SUSANNE AUGENHOFER, OSTERREICHI~
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In particular § 617 (1) of the ACCP (ZPO) sparked discussions as to whether
the consumer rules also apply to arbitration clauses in articles of association of
LLCs. The issue of shareholders being considered consumers would arise in all
companies in which private persons are directly invested, in particular, as business
angels, private investors or in friends&family companies. On one side Andreas
Reiner'?) considers arbitration practically dead in the area of company law where
consumers are involved. On the other side, Bernd Terlitzka ¢+ Martin Weber'®) and
Veit Ohlberger'®) argue that the consumer protection rules are not applicable to
arbitration clauses in articles of association.

The issue boils down to the relationship between § 581 (2) of the ACCP and
§ 617 of the ACCP.

§ 617 of the ACCP and, more general, the Consumer Protection Act regulate
typical legal business relationships: on one side an entrepreneur with economic
and informational advantages, on the other side a consumer who typically is inex-
perienced, both economically and legally. These entrepreneurial advantages shall
be reduced and controlled through protective measures for the benefit of a con-
sumer. In contrast, the corporate relationship governed by company law is focused
on the attainment of a common purpose and is determined by a network of mutu-
ally required rights and obligations. Such relationship typically does not establish
an imbalance in the same intensity as is typically the case in consumer transac-
tions. Imbalances between shareholders are balanced on the level of company law,
such as equal treatment or information requirements (see, e.g., $ 52 (3),§66(1),$
72 (3), § 22 (2) and (3) of the LLC Act)®).

Persons establishing a LLC are, per se, not consumers and/or entrepre-
neurs?!). The situation is not that an entrepreneur is party to a contract vis-a-visa
person who is not an entrepreneur, thereby resulting in a possible imbalance in
economic experience and/or legal know-how. Rather, several persons are entering
into a corporate relationship in order to achieve a common purpose??). The (fu-
ture) shareholders, typically, are neither consumers nor entrepreneurs in the sense
of the legal definition of § 1 (1) of the Consumer Protection Act. The contracting

scHES UND EuropAISCHES KoNSUMENTENSCHUTZRECHT (2nd ed.), 29 et seq.: Stefan Langer in Hemnz
KOSSESNIK- WEHRLE, HANS P. LEHOFER, GOTTFRIED MAVER & StEFAN LANGER § 1 KSchG annot. 1 et
seq., Heinrich Mayerhofer & Kristin Nemeth in Attiia Fenyves, FERDINAND KERSCHNER &
ANDREAS VonkiLcH, ABGB — Krang KommMentar (3rd ed.), Konsumentenschutzgesetz § 1
KSchG, annot. 1 et seq. and annot. 32 et seq.

17 Andreas Reiner, supranote 7, 151 at 168.

18) Bernd Terlitzka & Martin Weber, supra note 14, 1 at 7.

19) Veit Ohlberger, supra note 14, 51 at 52 et seq.

20y Christian Nowotny in MANFRED STRAUBE, WIENER KOMMENTAR zuMm GmBH-GESETZ
(2008); Christian Nowotny in Susanne Karss, CurisTiaN Noworny & MAaRTIN SCHAUER,
(ISTERREICHISCHES (GESELLSCHAFTSRECHT (2008), at annot. 4/282, 4/298 4/343 4/349, 4/519, Hans-
Georg KopPPENSTEINER & FRIEDRICH RUFFLER, supra note 8, § 22, annot. 32; JoHANNES REICH-
Rourwic, GmeH-RecHT (2nd ed.), annot. 2/737.

21) See Bernd Terlitzka & Martin Weber, supra note 14, 1 at 7.











































